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BRIEF ON APPEAL UNDER 37 C.F.R § 1.192 

Appellants are appealing the rejection of claims 1-30, 32-34, 36-44, 49-51 and 53-58 
from the action dated April 2, 2008. A Notice of Appeal is being filed concurrently. Appellants 
request that the rejection of these claims be reversed. 

(i) Real Party in Interest 

The real party of interest is Jeffrey A. Anderson. This application has not been assigned 
to any other entity. 

(ii) Related Appeals and Interferences 

There are no related appeals or interferences. 

(iii) Status of Claims 

Claims 1-30, 32-34, 36-44, 49-51 and 53-58 are pending and are being appealed. Claims 
1, 27, 42, 53 and 54 are in independent form. 



(iv) Status of Amendments 

No amendments were made to the claims subsequent to the amendments filed on 
November 9, 2006. 
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(v) Summary of Claimed Subject Matter 

Claim 1 relates to a metal framing member including a formed metal sheet having a 
length and including a web region including a plurality of expanded web slots including voids 
and metal web elements and extending along a portion of the length, wherein the region includes 
a plurality of reinforcements proximate to the web slots and confined to the web elements and 
exclusive to the web voids. See p. 2, lines 3-5 and p. 4, lines 15-16 of the specification. Each 
expanded web slot has a length to width ratio of 2: 1 or greater. See Figure J of the 
specification. The ratio of the distance between adjacent slots prior to expansion to a width of 
the formed metal sheet prior to expansion is 1 :8 or greater. See Figures 1 and 6 of the 
specification. 

Claim 27 relates to a method of manufacturing a framing member including providing a 
formed metal sheet having a length and a web region; placing a plurality of slots along a portion 
of the length in the web region such that the ratio of the distance between adjacent slots prior to 
expansion to a width of the formed metal sheet prior to expansion is 1 :8 or greater; placing 
reinforcements proximate to the slots confined to the web elements and exclusive to the web 
voids; and expanding the slots of the web region to form expanded slots having a web element 
and a web void. See p. 2, line 26 to p. 3, line 3 and Figures 1 and 6 of the specification. Each 
expanded web slot having a length to width ratio of about 2: 1 or greater. See Figures 1 and 6 of 
the specification. 

Claim 42 relates to a method of building a structure comprising: placing an expanded 
framing member in a portion of the structure, the expanded framing structure including a 
plurality of expanded web slots forming a plurality of web elements and a plurality of voids in a 
region of the framing member, wherein the region includes a plurality of reinforcements 
proximate to the web slots and confined to the web elements and exclusive to the web voids. See 
p. 3, lines 7-16 of the specification. Each expanded web slot has a length to width ratio of 2:1 or 
greater. See Figure 1 of the specification. The ratio of the distance between adjacent slots prior 
to expansion to a width of the formed metal sheet prior to expansion is 1 :8 or greater. See 
Figures 1 and 6 of the specification. 

Claim 53 relates to a method of manufacturing a framing member comprising: providing 
a formed metal sheet having a length and a web region; placing a plurality of slots along a 



r» ■) 
i i 

Applicant : Jeffrey A. Anderson Attorney's Docket No.: 14917.0002 

Serial No. : 10/633,694 
Filed : Augusts, 2003 
Page : 3 of 17 

portion of the length in the web region such that the ratio of the distance between adjacent slots 
prior to expansion to a width of the formed metal sheet prior to expansion is 1 :8 or greater (see 
Figures 1 and 6 of the specification); expanding the slots of the web region to form expanded 
slots having a web element and a web void, each expanded web slot having a length to width 
ratio of about 2:1 or greater and heat treating the member. See p. 2, line 26 to p. 3, line 6 and 
Figure 1 of the specification. 

Claim 54 relates to a metal framing member comprising: a formed metal sheet including 
a plurality of expanded web slots in a region of the formed metal sheet, wherein the expanded 
web slots are heat treated, each expanded web slot having a length to width ratio of 2:1 or 
greater. See p. 2, line 26 to p. 3, line 6 and Figures 1 and 6 of the specification. The ratio of the 
distance between adjacent slots prior to expansion to a width of the formed metal sheet prior to 
expansion is 1 :8 or greater. See Figures 1 and 6 of the specification. 



(vi) Grounds of Rejection to be Reviewed on Appeal 

1. Whether claims 1, 3-15, 27-30, 32-34, 36-44, 49-51 and 53-58 are unpatentable 
under 35 U.S.C. § 1 12, first paragraph. 

2. Whether claims 1, 3-15, 17-30, 32-51 and 53-59 are unpatentable under 35 U.S.C. 
§ 103(a) as being obvious over German Patent No. 3,336,378 to Knauf in view of 
U.S. Patent No. 5,605,024 to Sucato et al, U.S. Patent No. 5,913,788 to Herren, 
and U.S. Patent No. 5,527,625 to Bodnar. 



(vii) Arguments 

L Whether claims 1. 3-15. 27-30, 32-34, 36-44. 49-51 and 53-58 are unpatentable 
under 35 U.S.C. § 1 12, first paragraph 

The Examiner has maintained the rejection of claims 1, 3-15, 27-30, 32-34, 36-44, 49-51 
and 53-58 under 35 U.S.C. § 1 12, first paragraph, as failing to comply with the written 
description requirement. See Office Action at p. 2. Claims 1, 27, 42, 53 and 54 are independent 
claims. The Examiner maintains that the phrase "the ratio of the distance between adjacent slots 
prior to expansion to a width of the formed metal sheet prior to expansion is 1 :8 or greater" is not 
supported by the specification. See Office Action at p. 2. 



i i 

Applicant : Jeffrey A. Anderson Attorney's Docket No.: 14917.0002 

Serial No. : 10/633,694 
Filed : August 5, 2003 
Page : 4 of 17 

MPEP 2163.02 states that "The subject matter of the claim need not be described literally 

in order for the disclosure to satisfy the description requirement." Rather, it is sufficient if the 

"description clearly allow persons of ordinary skill in the art to recognize that he or she invented 

what is claimed." Id. MPEP 2163.02 further states that 

[u]nder Vas-Cath, Inc. v. Mahurkar, 935 F.2d 1555, 1563-64, 19 USPQ2d 1111, 
1117 (Fed. Cir. 1991), to satisfy the written description requirement, an applicant 
must convey with reasonable clarity to those skilled in the art that, as of the filing 
date sought, he or she was in possession of the invention, and that the invention, 
in that context, is whatever is now claimed. The test for sufficiency of support in a 
parent application is whether the disclosure of the application relied upon 
"reasonably conveys to the artisan that the inventor had possession at that time of 
the later claimed subject matter." Ralston Purina Co. v. Far-Mar -Co., Inc., 772 
F.2d 1570, 1575, 227 USPQ 177, 179 (Fed. Cir. 1985) (quoting In re Kaslow, 707 
F.2d 1366, 1375, 217 USPQ 1089, 1096 (Fed. Cir. 1983)). 

The phrase "the ratio of the distance between adjacent slots prior to expansion to a width 
of the formed metal sheet prior to expansion is 1:8 or greater" is supported by Figures 1 and 6 of 
the specification. For example, Figure 6 of the specification illustrates that "the ratio of the 
distance between adjacent slots prior to expansion to a width of the formed metal sheet prior to 
expansion is 1:8 or greater." When measured directly from Figure 6, the distance between 
adjacent slots prior to expansion is 178 th of an inch whereas the width of the formed sheet prior to 
expansion is an inch. See Figure 6 of the specification. 

Accordingly, the specification sufficiently describes the claimed invention in full, clear, 
concise and exact terms. Appellant respectfully requests reconsideration and withdrawal of this 
rejection. 

2. Whether claims L 3-15, 17-30, 32-51 and 53-59 are unpatentable under 35 U.S.C. 
§ 103(a) as being obvious over German Patent No. 3336,378 to Knauf in view of U.S. 
Patent No. 5,605,024 to Sucato et al., U.S. Patent No. 5,913,788 to Herren, and U.S. 
Patent No. 5,527.625 to Bodnar . 

The Examiner has maintained the rejection of claims 1, 3-15, 17-30, 32-51 and 53-59 
under 35 U.S.C. § 103(a) as being unpatentable over German Patent No. 3,336,378 to Knauf 
("Knauf) in view of U.S. Patent No. 5,605,024 to Sucato et al. ("Sucato"), U.S. Patent No. 
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5,913,788 to Herren ("Herren"), and U.S. Patent No. 5,527,625 to Bodnar ("Bodnar"). See 
Office Action at pages 2-10. Claims 1, 27, 42, 53 and 54 are independent. 
Claims 1, 27 and 42 

Appellant has discovered a metal framing including a web region including a plurality of 
reinforcements proximate to the web slots and confined to the web elements and exclusive to the 
web voids, each expanded web slot has a length to width ratio of about 2: 1 or greater, and the 
ratio of the distance between adjacent slots prior to expansion to a width of the formed metal 
sheet prior to expansion is 1 :8 or greater . See claims 1, 27, and 42. 

The Examiner refers to Knauf and Sucato and contends that "it is within the scope of both 
references to expand the web of the stud to the required dimensions for any particular 
constructions project for which the stud is incorporated." See Office Action at p. 7. Knauf 
shows a framing member having a much smaller ratio of web element width to unexpanded 
framing member width. See Fig. 1 of Knauf. Knauf does not teach or suggest a framing 
member in which the ratio of the distance between adjacent slots prior to expansion to a width of 
the formed metal sheet prior to expansion is 1 :8 or greater . This defect is not remedied in 
Sucato. Sucato discloses "a pair of U-shaped members 62 and 63 which may be formed of a 
metallic material that are interconnected by bight 64 comprising an expandable mesh 65" (col. 4, 
lines 22-25 of Sucato), and shows a framing member having a much smaller ratio of web 
element width to unexpandied framing member width than recited in claims 1, 27, and 42. See 
Figs. 20-21 of Sucato. 

These defects are not remedied in Herren and Bodnar either. Each of these references 
fails to teach or suggest a framing member in which the ratio of the distance between adjacent 
slots prior to expansion to a width of the formed metal sheet prior to expansion is 1:8 or 
greater . 

There is no motivation or suggestion within the references to combine Knauf with 
Sucato, Herren, or Bodnar. The references, alone and in combination, fail to teach the claimed 
ratio of web element width to unexpanded framing member width. 

Accordingly, claims 1, 27, and 42, and claims that depend therefrom are patentable over 
the combination of Sucato, Bodnar and Herren for at least the reasons discussed above. 
Appellant requests that this rejection be reconsidered and withdrawn. 
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Claim 53 

As previously explained, none of the references teaches or suggests that the ratio of the 
distance between adjacent slots prior to expansion to a width of the formed metal sheet prior to 
expansion is 1 :8 or greater. 

None of Knauf, Sucato, or Herren, alone or in combination, teach or suggest heat treating 
expanded web slots in a formed metal sheet. The Examiner incorrectly asserts that Bodnar 
teaches this element, referring to column 7, line 50 - column 8, line 65. See Office Action at p. . 
Bodnar actually discloses that the described member can be formed from cold rolled or hot 
rolled steel. See column 2, lines 41-42 of Bodnar. Bodnar does not teach or suggest expanding 
the slots of the web region to form expanded slots having a web element and a web void, and 
heat treating the member after expanding the slots. Bodnar merely describes piercing cold rolled 
or hot rolled steel. MPEP 2145, paragraph X(A), states that "[a]ny judgment on obviousness is 
in a sense necessarily a reconstruction based on hindsight reasoning, but so long as it takes into 
account only knowledge which was within the level of ordinary skill in that art at the time the 
claimed invention was made and does not include knowledge gleaned only from applicant's 
disclosure, such a reconstruction is proper" (emphasis added by Appellant) (citing In re 
McLaughlin 443 F.2d 1392, 1395 (CCPA 1971)). The Examiner's obviousness rejection of the 
claims violates the basic considerations of obviousness as set forth in MPEP 2141 ("[t]he 
references must be viewed without the benefit of impermissible hindsight vision afforded by the 
claimed invention."). 

Additionally, as previously explained, there is no motivation or suggestion to combine 
the teachings of Knauf, Sucato, Herren, and Bodnar. For at least these reasons, claim 53 should 
be allowed. Appellant respectfully requests that this rejection be reconsidered and withdrawn. 

Claim 54 

Claim 54, which recites a metal framing member having expanded web slots that are heat 
treated, also stands rejected as being obvious over Knauf in view of Sucato, Herren, and Bodnar. 
As previously explained, Knauf, Sucato, Herren, and Bodnar do not disclose expanded web slots 
that have been heat treated. Further as previously discussed, these references also fail to teach or 
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suggest that the ratio of the distance between adjacent slots prior to expansion to a width of the 
formed metal sheet prior to expansion is 1 :8 or greater, or that the framing member includes a 
plurality of reinforcements proximate to the web slots and confined to the web elements and 
exclusive to the web voids. 

Additionally, as noted, there is no motivation or suggestion to combine the teachings of 
Knauf, Sucato, Herren, and Bodnar. For at least these reasons, claim 54 should be allowed. 
Appellant respectfully requests that this rejection be reconsidered and withdrawn. 

Evidence of Non-Obviousness 

MPEP 2141 states that the "Office policy is to follow Graham v. John Deere Co. in the 
consideration and determination of obviousness under 35 U.S.C. 103." MPEP 2141 further 
states that "[a]s quoted above, the four factual inquires enunciated therein as a background for 
determining obviousness are as follows: (A) Determining the scope and contents of the prior art; 
(B) Ascertaining the differences between the prior art and the claims in issue; (C) Resolving the 
level of ordinary skill in the pertinent art; and (D) Evaluating evidence of secondary 
considerations." 

Appellant respectfully requests the consideration of two Declarations under 37 C.F.R. § 
1.132 from Roger A. LaBoube ("LaBoube declaration," attached at Appendix A) and Francis J. 
Roost ("Roost declaration," attached at Appendix B), previously filed on September 8, 2007, as 
evidence of secondary consideration in the determination of obviousness under 35 U.S.C. § 103. 

Professor LaBoube is a Professor in the Department of Civil Engineering at the 

University of Missouri-Rolla. Professor LaBoube has reviewed the metal framing member 

concept and has concluded the following: 

This concept is innovative in that it incorporates the structural features required 
of a wall stud application. Importantly the metal framing member design concept 
incorporates a highly efficient use of materials, thus the high strength to weight 
ratio should be realized. 

In addition to providing an efficient load bearing wall stud, the web profile 
should realize significant energy efficiency. Further, the use of galvanized sheet 
steel is an appropriate material selection. The sheet steel provides excellent 
strength and the galvanized coating will ensure long term durability. 
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See the LaBoube declaration. 

Mr. Roost is a retired (unlicensed) Certified Public Accountant (CPA) who was asked to 

comment on the potential commercial value of the design as presented in U.S. Application Serial 

No. 10/633,694. Mr. Roost has concluded the following: 

First, based on a 2002 study (best available) for non residential construction, 
interior walls, published by the Steel Framing Alliance, there are 2.8 billion lineal 
feet of product made annually, that could be affected. A copy of the study is 
attached as Exhibit A. See page 13. The Reported Tonnage of product ha[s] been 
converted to lineal feet in exhibit B. 

Second, the design concept described in the above-mentioned provisional and 
utility applications reduces usage of material by 37% as compared to the existing 
commercial product. Current interior wall technology uses 0.331 lb/ft versus 
0.209 lb/ft with this new concept. The savings which result is 0.122 lb/ft. A copy 
of the calculations is Exhibit C. 

Third, according to the 9/6/2007 edition of the American Metal Market, pricing on 
Galvanized Steel used to make this product is currently is $39.00 per 
hundredweight or $0.39/lb., A copy of the pricing is attached as Exhibit D. 

If this design was incorporated into 100% of the available market, the annual 
market value through material savings alone would be $133,000,000.00. 
Calculations are Exhibit E. These calculations do not include Exterior walls, 
Floors and Roofs, which per the inventor, are also potential uses of this patent 
[application]. 

See the Roost declaration. 

As such, substantial evidence of non-obviousness exists relating to commercial success 
and unexpected advantages of Appellant's invention. Appellant respectfully requests 
reconsideration and withdrawal of this rejection. 
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CONCLUSION 

The rejection of all claims should be reversed for the reasons given above. The 
Commissioner is authorized to charge $255 to the Deposit Account 19-4293 for the appeal brief 
fee. Should any further fees be required, please charge Deposit Account 19-4293. 

Respectfully submitted, 

Date: G'iD'tf? 

Customer No. 2 7890 Harold H. Fox 

Steptoe & Johnson LLP Reg. No. 4 1 ,498 

1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
Phone: 202-429-3000 
Fax: 202-429-3902 
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(viii) Claims Appendix 

1 . A metal framing member comprising: a formed metal sheet having a length and 

including a web region including a plurality of expanded web slots including 
voids and metal web elements and extending along a portion of the length, 
wherein the region includes a plurality of reinforcements proximate to the web 
slots and confined to the web elements and exclusive to the web voids, each 
expanded web slot has a length to width ratio of 2:1 or greater, and the ratio of the 
distance between adjacent slots prior to expansion to a width of the formed metal 
sheet prior to expansion is 1 :8 or greater. 

2. (Canceled) 

3. The member of claim 1 , wherein the formed metal sheet includes a web region and 

a first flange extending from the web region. 

4. The member of claim 3, wherein the formed metal sheet further includes a second 

flange extending from the web region in a direction substantially parallel to the 
first flange. 

5. The member of claim 3, wherein the web region includes the expanded web slots. 

6. The member of claim 3, wherein the first flange includes the expanded web slots. 

7. The member of claim 3, wherein each of the web region and the first flange 

includes the expanded web slots. 
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8. The member of claim 5, wherein each of the web region, the first flange and the 

second flange includes the expanded web slots. 

9. The member of claim 4, wherein the formed metal sheet further includes a closing 

region extending the first flange to the second flange to form a substantially 
tubular structure. 

10. The member of claim 9, wherein each of the web region, the first flange, the 
second flange and the closing region includes the expanded web slots. 

1 1 . The member of claim 1 , wherein each web slot extends along a portion of a length 
of the member. 

12. The member of claim 1, wherein the plurality of web slots is arranged in offset 
columns substantially parallel to a length of the member. 

13. The member of claim 1, wherein the plurality of web slots form three or more 
columns of slots along the length of the member. 

14. The member of claim 13, wherein the plurality of web slots form five or more 
columns of slots along the length of the member. 

15. The member of claim 1, further comprising additional reinforcements in the web 
elements. 

16-26. (Canceled) 
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27. A method of manufacturing a framing member comprising: providing a formed 
metal sheet having a length and a web region; placing a plurality of slots along a 
portion of the length in the web region such that the ratio of the distance between 
adjacent slots prior to expansion to a width of the formed metal sheet prior to 
expansion is 1 :8 or greater; placing reinforcements proximate to the slots confined 
to the web elements and exclusive to the web voids; and expanding the slots of 
the web region to form expanded slots having a web element and a web void, each 
expanded web slot having a length to width ratio of about 2: 1 or greater. 

28. The method of claim 27, wherein providing the formed metal sheet includes roll 
forming a metal sheet. 

29. The method of claim 27, wherein placing the plurality of slots includes piercing 
slots into the region. 

30. The method of claim 27, wherein placing the plurality of slots includes stamping 
the slots into the region. 

31. (Canceled) 

32. The method of claim 27, wherein expanding the slots includes passing the formed 
metal sheet over a tapered block. 

33. The method of claim 27, wherein expanding the slots includes mechanically 
moving sides of the region apart. 
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34. The method of claim 27, wherein the reinforcements are placed proximate to the 
slots before expanding the slots. 

35. (Canceled) 

36. The method of claim 27, wherein the formed metal sheet includes a first flange 
extending from the web region and a second flange extending from the web 
region in a direction substantially parallel to the first flange. 

37. The method of claim 27, further comprising placing a plurality of slots along a 
portion of the length in each of the first flange and the second flange. 

38. The method of claim 37, further comprising expanding the slots of the first flange 
and the second flange. 

39. The method of claim 36, wherein the formed metal sheet further includes a 
closing region extending the first flange to the second flange to form a 
substantially tubular structure. 

40. The method of claim 27, wherein placing the plurality of slots includes arranging 
the slots in offset columns substantially parallel to a length of the member. 

41 . The method of claim 27, further comprising heat treating the member after 
expanding the slots. 

42. A method of building a structure comprising: placing an expanded framing 
member in a portion of the structure, the expanded framing structure including a 
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plurality of expanded web slots forming a plurality of web elements and a 
plurality of voids in a region of the framing member, wherein the region includes 
a plurality of reinforcements proximate to the web slots and confined to the web 
elements and exclusive to the web voids, and each expanded web slot has a length 
to width ratio of 2: 1 or greater and the ratio of the distance between adjacent slots 
prior to expansion to a width of the formed metal sheet prior to expansion is 1 :8 
or greater. 

43. The method of claim 42, further comprising installing wiring, plumbing or a 
heating duct through at least one void of the member. 

44. The member of claim 1, wherein the reinforcements include a strengthening 
flange. 

45-48. (Canceled) 

49. The method of claim 27, wherein the reinforcements are placed proximate to the 
slots after expanding the slots. 

50. The method of claim 27, wherein the reinforcements include a strengthening 
flange. 

51. The method of claim 42, wherein the reinforcements include a strengthening 
flange. 

52. (Canceled) 
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53. A method of manufacturing a framing member comprising: providing a formed 
metal sheet having a length and a web region; placing a plurality of slots along a 
portion of the length in the web region such that the ratio of the distance between 
adjacent slots prior to expansion to a width of the formed metal sheet prior to 
expansion is 1 :8 or greater; expanding the slots of the web region to form 
expanded slots having a web element and a web void, each expanded web slot 
having a length to width ratio of about 2:1 or greater; and heat treating the 
member. 

54. A metal framing member comprising: a formed metal sheet including a plurality 
of expanded web slots in a region of the formed metal sheet, wherein the 
expanded web slots are heat treated, each expanded web slot having a length to 
width ratio of 2:1 or greater, and the ratio of the distance between adjacent slots 
prior to expansion to a width of the formed metal sheet prior to expansion is 1 :8 
or greater. 

55. The member of claim 1, wherein the reinforcements include a dart or dimple. 

56. The method of claim 27, wherein the reinforcements include a dart or dimple. 

57. The method of claim 42, wherein the reinforcements include a dart or dimple. 

58. The method of claim 27, wherein the reinforcements are placed prior to placing 
the slot. 

59. (Canceled) 
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(ix) Evidence Appendix 

A copy of the declaration under 37 CFR § 1 .132 from Roger A. LaBoube filed on 
September 8, 2007 and relied upon by Appellant in the appeal is attached. 

A copy of the declaration under 37 CFR § 1.132 from Francis J. Roost filed on 
September 8, 2007 and relied upon by Appellant in the appeal is attached. 
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(x) Related proceedings Appendix 



None. 



Attorney's Docket No.: 14917.0002 





IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



'Applicant : Jeffrey A. Anderson Art Unit : 3635 

Serial No. : 10/633,694 Examiner : Jeanette E. Chapman 

Filed : August 5, 2003 

Title : METAL FRAMING MEMBER AND METHOD OF MANUFACTURE 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



DECLARATION OF ROGER A. LABOUBE UNDER 37 CF.R. S1.132 

I, Roger A. LaBoube, declare: 

1 . I am a Professor in the Department of Civil Engineering at the University of 
Missouri-Rolla. I have a BS, MS and PhD in Civil Engineering. I have been 
professionally involved with the cold-formed steel industry for over 25 years. I have 
authored multiple publications that serve to support the development of industry design 
standards for the application of cold-formed steel products in Commercial and 
Residential Buildings. 

2. I have reviewed the metal framing member concept as presented in Provisional 
Application No. 60/588,798 filed on July 19, 2004 and as presented in U.S. Application 
Serial No. 10/633,694, also published as US 2004-0093822 Al, which claims priority to 
that provisional application. 

3. 1 have reviewed the metal framing member concept to be used in wall stud 
applications. This concept is innovative in that it incorporates the structural features 
required of a wall stud application. Importantly the metal framing member design 
concept incorporates a highly efficient use of materials, thus the high strength to weight 
ratio should be realized, 

4. In addition to providing an efficient load bearing wall stud, the web profile 
should realize significant energy efficiency. Further, the use of galvanized sheet steel is 
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an appropriate material selection. The sheet steel provides excellent strength and the 
galvanized coating will ensure long term durability. 

5. All statements made herein of my knowledge are true and that all statements 
made on information and belief are believed to be true; and further these statements were 
made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United 
States Code and that such willful false statements may jeopardize the validity of the 
application or any patents issued thereon. 





Roger A. LaBoube 
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DECLARATION OF FRANC IS J. ROOST UNDER 37 C.F.R. $1,132 

I. Francis J. Roost declare: 

1 . I am a retired (unlicensed) Certified Public Accountant! CPA). I haw been 
asked to comment on the potential commercial value of the design as presented by the 
Provisional .Application No. 60/588.708 tiled on July 10, 2004 which is also presented in 
U.S. Application Serial No. 10/633.694, also published as US 2004-0093822 A 1 . which 
claims priority to that provisional application. 

2. First, based on a 2002 study (best available) for non residential construction, 
interior walls, published by the Steel Framing Alliance, there are 2.8 billion lineal feci of 
product made annually, that could be affected. A copy of the study is attached as Fxhibit 
A. See page 13. t he Reported Tonnage of product have been converted lo lineal feet in 
exhibit B. 

Second, the design concept described in the above-mentioned provisional and 
utility applications reduces usage of material by 37% as compared to the existing 
commercial product. Current interior wall technology uses 0.33 I lb/ft versus 0.20*) lb/ft 
with this new concept. The savings which result is 0.122 lb/ft. A copy of the 
calculations is Fxhibit C 

Third, according to the 9/6/2007 edition of the American Metal Market, pricing 
on Galvanized Steel used to make this product is currently is $39.00 per hundredweight 
or $i».39 lb.. A copy of the pricing is attached as Fxhibit D. 
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3. If this design was incorporated into 100% ofthe available market, the annual 
market value through material savings alone would be $133,000,000.00. Calculations are 
Exhibit \i. These calculations do not include Exterior wails. Moors and Roofs, which per 
the inventor, are also potential uses of this patent 

4. All statements made herein of my knowledge are true and that all statements 
made on information and belief are believed to be true: and further these statements were 
made with ihe knowledge that willful false statements and the like so made are 
punishable by line or imprisonment, or both, under Section 1001 of Title IS ofthe I ! nited 
States Code and that such willful false statements may jeopardize the validity ofthe 
application or any patents issued thereon. 



Francis J. Koost 
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EXHIBIT A 



Steel framing, a concept introduced in the 1920s and 1930s, in now a common sight In 
commercial, institutional, and Industrial projects around the world. A variety of factors 
In the market place, including heightened requirements for non-combustible assemblies, 
environmental advantages, and design flexibility, promise to Increase the specification and use 
of steel framing. This growth is destined to continue as other critical elements fall into place, 
including the establishment and proliferation of codes and standards, introduction of new tools 
and construction techniques, maturation of the truss and components industry, and an 
expanding ranks of knowledgeable and experienced frame rs and engineers. 

As the use of steel framing has grown, so has the need to assess where that growth is taking 
place so that manufacturers, suppliers, and builders can better align themselves to meet current 
needs. The purpose of this study was to develop a statistical analysis of the nonresidential steel 
framing market and the industry's current participation In a broad spectrum of applications and 
categories of structures. Through this report, it Is our intenUon that the user will gain a better, 
more precise understanding of where steel framing currently enjoys significant market share, and 
where there are opportunities for growth. 





Collection of Data 

This report was developed by a team of individuals representing a broad range of 
disciplines within the steel framing industry, including builders, component and panel 
fabricators, steel producers, and stud manufacturers. Data was collected from a variety 
of sources, Including F.W. Dodge, R.S. Means, the Steel Stud Manufacturers Association. 
(SSMA), and FMI. 

The data from F.W. Dodge provided the number of units and total square footage 
constructed for various nonresidential market segments, which included Stores and Food 
Service, Warehouses. Office and Bank Buildings, Hotels & Motels, Garages & Service Stations, 
Manufacturing Plants, Laboratories. Schools & Colleges, Libraries & Museums, Dormitories. 
Hospital & Health Treatment, Public Buildings, Religious, Amusement, Apartments/Assisted 
Living, and Miscellaneous. The data from R.S. Means provided typical building 
characteristics for each market segment, which included the number of stories, wall 
height and gross floor area. Additional characteristics for the representative buildings were 
derived. Including the footprint area, length and width. 

For each component (I.e., exterior walls, Interior walls, floors and roofs) and for each 
representative building, typical framing designs were established and material 
intensities (Ibs/sf) determined. These material intensities were multiplied by the square 
footage of construction from F.W. Dodge to compute the market opportunity (tons) for each 
market segment. 

Overall market share was computed by dividing industry shipments (tons) by the 
market opportunity. Industry shipments were as reported by SSMA with an adjustment for 
estimated norvSSMA member shipments* Market share for interior walls was determined 
by considering only the Industry shipments of 18, 27 and 30-mll thickness material. Market 
share for exterior walls was determined from an extensive survey that had been conducted In 
1997 by FMI for the American Iron & Steel Institute (AISI). Market share for floor and roof 
framing represented the balance of industry shipments, excluding walls, divided by the 
rparket opportunity for these components. 



/ 



/ 





Total Market Opportunity 

in defining the potential market demand for cold-formed steel framing, the entire area within a 
structure where framing members could be used was totaled and translated into tons using 
the method as described above. Not included in this calculation were areas within specific 
types of structures that typically would not be available to steel framing. For example, only 
elevated floor area was considered in determining the floor framing opportunity, as it is not 
envisioned that cold-formed steel would replace slaborvgrade construction. 

If steel framing were used in all the available nonresidential applications, it would require 
shipments of 4.464.258 tons per year. By far. the largest segment would be Apartment/ 
Assisted Living at 1.055.193 tons as these are typically multi-story structures with many 
interior walls, and large roof systems. Warehouses. Stores/Food Service. Office/Bank 
Buildings, and Schools/Colleges would also consume significant volumes of steel studs. 

Roofs are the area within the structure where there is the greatest potential demand for steel 
studs at 1.432.569 tone per year. The Warehouses segment represents the largest 
possible demand at 317.635 tons per year, followed by Stores/Foodservice at 207.406 tons 
per year. 

The second largest potential application for steel framing Is Exterior Walls at 1 267 953 tons 
per year. Apartments/Assisted Living category represents the largest possible demand at 
185.350 tons per year. Other Dodge categories with the largest potential demand Include 
Stores/Food Service. Warehouses, and Garages/Service Stations that typically are designed 
as large perimeters with few interior partitions. 

At 1.224.291 tons per year, the Interior Wails segment represents neariy as much potential 
as Exterior Walls. Again, the Apartments/Assisted Living category is the largest by far at 
495.385 tons per year. Office/Bank Buildings, another category typified by many interior 
spaces. Is second largest at 228.205 tons per year. 

Not surprisingly. Floors Is the nonresidential segment with the smaiiest potentia. demand for 
stee. framing materials at 540.445 tons per year. This relatively small potential is due to 
the fact that neariy half of Dodge structure categories typlcaliy uti.lze stabon-grade construction 




Current Market Share 

The estimated size of the current (2002) market for nonresidential steel framing is 
determined by applying a rationalized percentage (see section I.) to the total market opportunity 
described (Section II). 

Using this method, the total amount of steel framing shipped to all nonresidential 
segments was 1.716,911 tons in 2002. Of the four main applications, it Is not surprising that 
Interior Walls represents the largest single destination for steel studs at 990,857 tons in 2002. 
This is estimated to represent 81.4 percent share of the available market. Using the FMI study 
(Section I), Exterior Walls had obtained 47 percent share of the available market. Roors and 
Roofs are shown to have captured a very small portion of the available market at 13 percent and 
4 percent, respectively. 



Mark* Sttare by Product - 2002 Mark* Share by Application - 2002 




Nonresident i* Sioel Framing Martu* 



Noflrettdemla! Stool framing Marfcet 




Segments of Opportunity 

This study provides the reader with a starting point for developing a better 
understanding of -opportunity", which could be defined as the difference between 
actual and potential participation. 

A partial analysis might show the following: 



Warehouses 



Total Opportunity 
Current Participation 

Schools / Colleges 


517,565 tons 
97,933 tons 

419,632 tons Opportunity for Growth 


Total Opportunity 


465,826 tons 


Current Participation 


120,383 tons 




345,443 tons Opportunity for Growth 


Doniittoftos 




Total Opportunity 
Current Participation 


61,786 tons 
30,272 tons 

31,614 tons Opportunity for Growth 



Other considerations could also include those factors that may weigh in favor of the use of 
steel framing, such as increasing requirements for non-combustible construction, 
and economic conditions that may stimulate or restrain types of structures within 
the nonresidential construction Industry. Those considerations are beyond the 
scope of thi9 document. 
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Structural . 


Non-Structural 


Total 


Opportunity • 2002 


3.240.967 


1.224,291 


4,465.258 


SSMA Shipments - 2002 


621.500 


820.000 


1,441.500 


SSMA Estimated Share • 2002 


76.0% 


75.0% 


75.0% 


Industry Shipments • 2002 


828.667 


1.093.333 


1.922.000 


Residential Market • 2002 


102,613 


102.477 


205.090 


Nonresidential Market • 2002 


726.053 


990,857 


1.716.910 


Market • 2002 (from above) 


726.054 


990.857 


1.716.911 


Marketshare • 2002 


22.40% 


80.93% 


38.45% 



Nonresidential Steel Framing Market 

801 Bppertwwy 

1. 200.000 
1.000.000 
800.000 





EXHIBIT B 
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Exhibit B 



Market (2002) in Tons After Applying Factors 







Interior Walls 
(Tons) 


fnfprtnr Walk f*l RC1 
iiRciiur Walls ^ldd^ 


LBS/Lin- 
Ft 


1 in-Pf 


1 


Stows ."md Food 
Service 


25,838 


51,676,000 


0.65 


79,501,538 


2 


Warehouses 


13,488 


26,976,000 


0.88 


30,654,545 


3 


Qiuce. oitd Bank 
Suiid-no'i 


134,693 


369,386,000 


0.88 


419,756,818 


4 


ho;h< ft Morels 


27,081 


54,162,000 


0.72 


75,225,000 


5 


Chum a Stfivice 
Station:: 


12,093 


24,186,000 


0.88 


27,484,091 


6 


M-in ill,- inuring Plants 


2,995 


5,990,000 


0.88 


6,806,818 


~7 


I.O!X>f. : i1Clii?S 


14,097 


28,194,000 


0.65 


43,375,385 


8 


School; Colleges 


75,870 


151,740,000 


0.72 


210,750,000 


9 


l.tbiTii.e:i tv Museums 


1.709 


3,418,000 


0.88 


3,884,091 


10 


Donii.: .l ies 


23,476 


46,952,000 


0.65 


72,233,846 


11 


Ho-jptt. I a Health 
TiL-tiin .';:t 


119,857 


239,714,000 


0.65 


368,790,769 


12 


P'Jl>}' !ki:IJillUS 


55,288 


110,576,000 


0.72 


153,577,778 


13 


R«jSiqi .-!..> 


9,360 


18,720,000 


0.88 


21,272,727 


14 


AUMj'..:;:u0lU 


7,629 


15,258,000 


0.88 


17,338,636 


. 1.5 . 


Apjiti .Tiii!?/ Agisted 

Livinu 


400,930 


801,860,000 


0.65 


1,233,630,769 


Lb 




" 16.450 


^ 32,900,000 


0.88 


37,386,364 




Totals 


990,854 


1,981,708,000 




2,601,669,176 



• WVi. his ( IKs'lincal Ft) arc from Payc 9 of Kxhibit A 

• Conversion of Tons to lbs is based on 2000 lbs per ton 



EXHIBIT C 



Exhibit C 



Derivations of Weight per Foot (interior wall) 

These factors would be summarized in the following equation: 

Width of Wank (inches) x Thickness of Blank (inches) x Length of Blank ( inches) 
Conversion Factor (lbs /Cubic inch) = lbs/lineal Ft 

Existing Technology 

Width of Blank (oin 
Thickness of Wank = .015 in 

Length 12 in 

Conversion f actor -= . 283 Ibs/eu in 

.331 lbs/lineal Ft 

Proposed Patent Technology 

Width of Blank - 4.1 in 

Thickness of Blank .015 in 

Length - 12 in 

Conversion f actor - .2X3 Ibs/cu in 

.209 lbs/lineal I t 

Material Savings - lbs/lineal Ft 

.331 IK lineal ft - .2UV) lbs/lineal Ft - .122 lb/lineal Ft 

% Material Savings 

((.331 -.20^1 ,331) x 1 00 - 37% 




EXHIBIT D 



AMM Steel Base Prices 



YEARS 

>882 



STAINLESS S1EELS 



Mattel prtast. l o b mM. by grade, not including 
extra charges tor slxe. finish, tomoer, peckeglnQ, 
shipping and other spedfteatfens. 

COlLfiO PLATE 
Plate produced on i conOnuoyi mill. 
Oreda Ifcwl 
304 220.01 
3041 723.01 
316 330.01 
316L 341.61 

UNCOILED PLATE 
Plate produced on t plate mllL 
Orada 
304 



6/cwt 

2S3.91 
287.01 



309 
310 
316L 

BAR 

Smooth-turned round bar, r 

lO.OOD-toquanllttee. 

Orada 

303 

304 

310 

410 

17C/4NI 



root sims 



Estimated market prlcee per lb, tab. mU of ware- 
house. Moai prices were effective 06723/07 

COLD WORK DtC STEELS 
(deceit) free) 
Qrada Shape Stse Prtca 
A-2 Plat i/2%r I360-S4.00 

A-2 Plot 3*v4* 6325 

0-2 Round 20* 13-20 

MOT WORK DIE STEELS 
(docaro (roe) 
Grade Price 
H.14(r Round ) NA 
*13.24tm* rounds 6300 
0-2 flat bar 63.76 
K- 13 round bar NA 



HA 

428.01 



SHEETS 



202.69 
283.20 
370.21 
137.88 
204 00 



Orsde 

301 

302 

304 

304L 

316L 



COLO-ROLLED SHUT 



COLD-ROLLED STRIP 



Orada 

304L 
316L 

NA— Not avaflabto 



116.00 
120.00 
226.01 
231.01 
352.61 

8/cwt 
246.01 
363.01 



Market prfcaa par hundradwelght, lob. mlfl, tor 
hd-foflad and cotoVctfed sheets. 

HOTR0UCO SHEET 

COLMOLLED (Ctesal) 
Midwest 131-50 
■ ■ m HOT-OtPPED GALVANIZED SHEET «e»— 

MlSwoat 139.00. 
0 ALVALUM E SHEET 

646.00 

ELECTROOALVAN2E0 SHEET 

641.00 

ALUMtNIZED SHEET 

Midwest 

Typo 1 644.50 

MOTOR LAMINATION SHEET 
Midwest 631.50 



| BARS j 


Ma/tot prioaa per hundredweight f. o b. 


mtfl. 


MERCHANT PROOUCTS 




(baa* prioaa) 




RaJntorctog bar. Orada 60. Na 5 


$29,00 


2 « 2 a } t4* angle 


533.35 


3x3*1S4«toch angle* 


633.60 


8x11.5 channels 


637.15 


1 /2 » 4* ftsi 


633.56 


r- r\k ft tibiouon 




1* round. tOlS (carbon) 


$46.50 


1" round. 12L14 (carbon) 


649.00 


r round. 4140 (afloy) 


573.00 


HOT-ROLLEO 




(•pedal oar quality) 




r round. 1000 aaftaa (carbon) 


635.00 


1* round. 4100 aortas (aOoy) 


646.50 


[ ROD | 



PLATE 



Martial pricei par hundredweight l o b mfs. 

CARBON GRADE PLATE 
National mils 

Cut-oienctn 536.00-64 1 .00 

Colled 536.00*641.00 

STRIP MILL PLATE 
46-»chaa 176.50 
60-mcnua 626.50 

626.60 

ALLOY PLATE 
National mitts 666 00-665 00 

SAFETY PLATE 

Jalao known aa floor plate) 
Sa 6S3.00 
NA— Not ovoflabJo 



IMPORT PRICES 



Port of Houaton pricea, f.ob, n 

Slab 

Rater 

Wire Rod (low carbon) 



Mar Hal pHcea par m^redweighi 

Mesh qualify tow carbon 628.00 

Industrial quality tow carton 630.00 

High carbon 631.50 

CokPteadatequaBty 633.00 



Medium Sections 
Heavy Secdona (over 24 
HR Coil (commodity) 
Heavy Plate 



CRCoO 

UQ m tot) (Mfdwrttt) 

HRcofl 

CRcoi 

Hot-Ofp GflJvonbtod cofl 



in l/uhort ton. 

6500 
65404560 

8600 
66204630 
86004620 
87504760 

8520 
8640-8660 
67204740 



8520-8530 
8620 
8760 



OIL COUNTRY TUBULAR GOODS 



Average monthly market pncea per ton from elatrfbutora surveyed In tha Houston area by Pipe Look, Inc. 



Single-reduced, per bate box 
MJ9 Bit prtces,(rov. 01 04/07) 
Electronic JS lb 



865.46 



Notice , ' . 

The rapid tnereaaa bi zfno prices has created some confL«km In the market 
related to hotndlp garyanJzed sheet pricing, prompting AMM to mooify fta reporting" 
of this price. The AMM price tor hot-dp galvanized sheet ropresafita a base price 
plus a G90 coating on i material .0.040 liic* <tmfl^^ : :; 0 ' : ' 



TUB WO 


Aug, 
$*on 


July 
6/ton 


Percant 
Change 


Carbon-- -ennaeJed ERW 


81.272 


61.287 


-1.2 


Carbon laamloii 


81.460 


61.463 


-0.2 


N60-ERW 


81.66S 


81.646 


0.6 


N60- aoanwaaa 


51.798 


61,791 


0.4 


CASINO 








Cerbon annealed ERW 


81,079 


81.094 


-1.3 


Carbon aeamleii 


81.238 


8U70 


-2.5 


N80-ERW 


81.438 


81.456 


-07 


N60- aearrftaaa 


61.506 


81,551 


-2.9 


Price* ore subject to the DaMtotffHSf apoodftng on 


ffw/AMW Scrip Iron 6 Steel PHca 


••Wbjsv' 1 . 



.;-r.:.r. /.-.> 



SteelBenchmarker Pricing 

(dotaa pet torlne) 



7»r 



United States : 




.060 - r •• 



475 




v. v ; 
47»r , 



China 



8556. 



AprtHO 



Oct. 23 



Ayg.27 AprtlO- 



Oct. 23 



350 



S464*v Hot-Roll Band 



Aug. 27 •April 10 



Oct 23 



600 r 



725 




6708. 



Co*d-Ro« Coll 



578 



AprtJ 10 



Oct. 23 



Aug. 27 



April 10 



Oct 23 



Ai*.27 



475 



6539 



Aug, 27 



Cofl 
8547 




Apm 10 



Oct. 23 



Aug. 27 



StaatBenchmortief la a totni venture of Wortd Stwri Oyn «mfce inc. ond AMMMttol By*** thai was offldally fau nched In Apm 2005. 
Prtcea are published iwtoa monthly. 

Steoiaenchmantar Is deafened to provide a rofiaole eet of bonchmark pHcea tor use by porttotpanta m the steal Industry and othors 
wftnout requiring dlactosuro of actual transaction prices. To penfctpete as a price opmton provider (price opinion Inputs go dlnxdy to an 
irtdapondant third-party computer lyitom). ptoaae roglsxar at t^J^r^MVir, ^^^vfainoi^fll 

Not*: Pncea tor the Untod Stales era f.ob." mlfl. aast of Mississippi; China (s o^-worU; and World Export Market ia f.o.b, port of export 
Soufco: World Steel Dynamics inc. Englowood Offla. NJ. 




Aprfl 10 



Oct. 23 



Aug, 27 



www.amm.com 
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EXHIBIT E 



Rxhibit E 



Derivation of Material Savings 



These factors would be summarized in the following equation: 
Weight of material required to manufacture I foot- 

Existing framing member 

Proposed patent design 

Anticipated weight saving 
Current price of Hot Dipped Galvanized Sheet 
Anticipated saving per lineal foot 
Estimated market for this product 
Estimated market value 



0.331 Ib/lincal-foot 
0.209 Ib/lineal-fool 
0.122 llv lineal- foot 
S0.» per pound 
.0475 per foot 
2.800,000.000 feet/vear 



$ 1 33.000.000 /> ear 



